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New Hampshire Division of Welfare 
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Re: Special Educational Requirements Relating to Neglect 
Dear Ms. Bell and Ms. Saggiotes: 


This is in response to your memorandum of May 10, 1983, in 
which you have requested advice concerning the meaning of RSA 
169-C:3, XIX(b). Specifically, you have inquired whether a 
parent who fails to cooperate in the formulation of a program 
for special education under RSA Ch. 185-C, thereby neglects his 
child within the meaning of RSA 169-C:3, XIX(b). This statute 
defines a neglected child as a child "who is without ... 
education as required by law...." It is my opinion that a 
parent's failure to cooperate under RSA Ch. 186-C does not in 
and of itself constitute neglect within the meaning of RSA 
169-C:3, XIX(b). 


RSA Ch. 186-C was enacted for the purpose of providing all 
children in New Hampshire with equal educational opportunities, 
including a "free and appropriate public education for all 
educationally handicapped children." RSA 186-C:1 (Supp.). 

This chapter generally provides that a program of special 
education will be available for educationally handicapped 
children. A part of the program includes an individualized 
education plan for the education of educationally handicapped 
children which has been developed by the school district in 
accordance with the rules adopted by the State Board of 
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Education. See RSA 186-C:2. The statute specifically provides 
that: 


Each child determined by the local school 
district as being educationally handicapped in 
accordance with RSA 186-C:2 and in need of 
Special education or special education related 
services shall be entitled to attend an approved 
program which can implement the child's 
individualized education plan. RSA 186-C:9. 





School districts are required to establish approved 
programs for educationally handicapped children or to enter 
into cooperative agreements to provide approved programs, or to 
pay tuition to an approved program maintained by another school 
district or by a private organization. RSA 186-C:10. . 
Provision is also made for the appointment of surrogate parents 
to "protect the educational rights of eligible, educationally 
handicapped children" when the child's parents or guardian is 
unavailable or unknown. RSA 186-C:14. 


It is significant, however, that RSA Ch. 186-C does not 
require an educationally handicapped child's parent to par- | 
ticipate in the development of a program of special education 
for the child or require the parent to assure that the child 
participate in a program of special education. The Surrogate 
parent's program also is designed to operate in instances where 
the parent is "unknown or unavailable" but not in instances 
where the parent refuses to participate in the program. 
Although RSA Ch. 186-C establishes an educationally handicapped 
child's entitlement to participate in a program of Special 
education, it does not contain a correlative requirement for 
the parent to assure the child's participation in the program. 
In this respect, RSA Ch. 186-C is significantly different from 
its predecessor, RSA Ch. 186-A. That statute, which was 
repealed and superceded in 1981 at the time of the enactment of 
RSA Ch. 186-C, contained language which required special 
education for handicapped children as defined in RSA 186-A:2. 
Specifically, RSA 186-A:6 provided: 


Every child determined by the local school 
district as being handicapped in accordance with 
Standards set by the department of education and 
in need of special education and education 
related services shall attend and approved 
school program. Such chila shall receive 
instruction until such time as the child has 
acquired education equivalent to a high school 
education or has attained the age of 21 years. 
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RSA 186-A:6 (1979 Supp.). (Emphasis added). 


This language mandating attendance at an approved school 
or program contrasts with the language of the RSA 186-C:9 (1981 
Supp.), which provides only that the child is entitled to such 
an education, not that the child is required to attend. 
Accordingly, the educational opportunities allowed under RSA 
Ch. 186-C are not within the meaning of RSA 169-C:3, XIX(b), 
which refers to “education as required by law." 


The meaning of the phrase "education as required by law" 
relates directly to the language of RSA Ch. 193, which provides 
that children between the ages of 6 and 16 are required to 
attend a public school or an approved private school during all 
times the schools are in session. RSA 193:1. This chapter 
also specifically imposes a duty on parents and custodians of 
children to assure that they attend schools at all times public 
schools are in session. RSA 193:2. Thus, this statute in 
effect defines the "education which is required by law" the 
neglect of which may be enforceable through the provisions of 
RSA 169-C. 


In summary, a parent's failure to cooperate under the 
provisions of RSA 186-C does not in and of itself constitute 
neglect within the meaning of RSA 169-C:3, XIX(b). Further 
inquiry must be made as to whether or not the parent is meeting 
his obligation under RSA Ch. 193, the absence of which may 
constitute neglect within the meaning of RSA 169-C:3, XIX(b). 


Siticerely, / 





Marc R. Schéer 
Assistant Attorney General 
Division of Legal Counsel 
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